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The FAA Modernization and Reform Act of 2012 
requires the Federal Aviation Administration 
to adopt regulations for the use of unmanned 

aircraft systems (often referred to as unmanned aer-
ial vehicles or UAVs) by September 2015.1 Since the 
act was adopted, bills that would restrict the use of 
UAVs have been proposed in most state legislatures, 
and eight states actually have adopted UAV-restrict-
ing laws. In five (Florida, Illinois, Montana, Tennessee, 
and Virginia), the new requirements primarily restrict 
the use of UAVs for law enforcement purposes2— but 
in three (Idaho, Oregon, and Texas), the new require-
ments restrict the use of UAVs by private parties.3

The statutes that restrict the use of UAVs only by 
governmental entities seem to have attracted limited 
scrutiny—perhaps because they embody a volun-
tary decision by each of those states to not use UAVs 
themselves, and not an effort to regulate the con-
duct of private citizens.4 But requirements of the kind 
imposed by the Idaho, Oregon, and Texas statutes 
implicate significant legal questions, such as whether 
restrictions on photography and other information 
collection by UAVs can be reconciled with the First 
Amendment to the U.S. Constitution.5

This article briefly addresses another legal question 
that bears upon the Idaho, Oregon, and Texas statutes 
(and any similar statutes adopted in the future)—namely, 
whether these statutes are preempted by the Federal 
Aviation Act of 1958. This issue may be less glamorous 
than a free-speech-based inquiry, but it is nevertheless 
an important question of federalism that to date has 
received only minimal attention and analysis.6

Federal Preemption of Aviation Regulation
The U.S. Constitution provides that federal laws 

are the “supreme law of the land.”7 In the context of 
aviation, the doctrine of field preemption—that state 
action is preempted because Congress intended to 
occupy the entire regulatory field—has been held 
by many courts to generally prohibit state regula-
tion of aircraft safety and operations.8 Underlying 
this position is that the U.S. government by statute 
“has exclusive sovereignty of airspace of the United 
States.”9 As the Supreme Court explained more than 
40 years ago in an opinion invalidating a locally 
imposed curfew on aircraft noise, “a uniform and 
exclusive system of federal regulation” is required “if 
the congressional objectives underlying the Federal 
Aviation Act are to be fulfilled.”10 Thus, in the context 

of aviation, federal preemption long has been under-
stood to sweep with a wide broom.11

The Idaho, Oregon, and Texas UAV Statutes
The newly adopted Idaho, Oregon, and Texas stat-

utes all specifically limit the purposes for which 
unmanned aerial vehicles can be operated by pri-
vate citizens. Idaho prohibits citizens from using “an 
unmanned aircraft system to intentionally conduct sur-
veillance of, gather evidence or collect information 
about, or photographically or electronically record 
specifically targeted persons or specifically targeted 
private property.”12 Oregon prohibits the “operat[ion] 
of a drone that is flown at a height of less than 400 
feet” over private property if the UAV has been flown 
there before and the owner or lawful occupier of the 
property has objected.13 Texas prohibits citizens from 
using “an unmanned aircraft to capture an image of 
an individual or privately owned real property in this 
state with the intent to conduct surveillance on the 
individual or property captured in the image.”14

The Idaho statute provides two codified excep-
tions—for mapping and resource management and for 
the inspection of one’s own facilities located on lands 
owned by another.15 The Oregon statute exempts 
UAVs in the process of taking off or landing, or in 
an airport’s flight path.16 The Texas statute, mean-
while, incorporates 19 specific exceptions.17 Some of 
the Texas exceptions are law enforcement-specific, 
but many permit specific classes of UAV surveillance 
activities to be conducted by private citizens—e.g., for 
scholarly research, by real estate brokers, or in con-
nection with oil pipeline safety.18

Additionally, the legislative history of the Texas stat-
ute includes a summary of arguments made by its 
supporters and opponents—but with only a brief men-
tion of preemption. For supporters: “The FAA is not a 
privacy protection agency and has no experience draft-
ing laws that protect personal privacy rights. The Texas 
Legislature is a more appropriate body to draft laws 
and regulations that would protect the rights of Tex-
ans.” For opponents: “The bill would conflict with the 
regulations the FAA currently is drafting for the use of 
unmanned vehicles. If each state passed its own drone 
laws, the law would become messy and confusing.”19

Federal Preemption of State Restrictions on Private 
UAV Operations

Neither the FAA nor the courts have had specific 
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occasion to address whether state and local laws 
regarding UAVs are preempted by the Federal Aviation 
Act of 1958. But there is considerable reason to doubt 
that the Idaho, Oregon, and Texas mandates (and any 
similar statutes adopted in the future elsewhere) are 
within the authority of a state legislature.

The FAA has well-established requirements for the 
use of manned aircraft for surveillance purposes.20 
It also has long-established standards for the opera-
tion of model aircraft.21 The FAA recently warned that 
the operation of UAVs for commercial purposes is not 
encompassed by the model aircraft standards—but it set 
out procedures, pending the development of new regu-
lations, by which special authority can be obtained to 
operate UAVs.22 And the future regulations are expected 
to encompass the aerial photography industry.23 
Additionally, in response to a proposal in Deer Trail, Col-
orado, to issue hunting permits and bounties for UAVs, 
the FAA issued a media statement which emphasized 
that: “The FAA is responsible for all civil airspace.”24 
Thus, even before the congressional mandates of the 
FAA Modernization and Reform Act of 2012, the FAA 
seems to have had no doubt of its exclusive jurisdiction 
to regulate UAVs, both as a general proposition and with 
specific reference to surveillance.25

Case law interpreting the Federal Aviation Act of 
1958 typically emphasizes that local regulation of safety 
matters is preempted. But in its seminal decision, Lock-
heed Air Terminal, the Supreme Court made clear that 
local requirements that affect not just safety but aircraft 
operations generally are preempted—especially (but 
not necessarily only) if those matters are the subject 
of specific FAA regulations.26 A subsequent decision of 
particular interest is Banner Advertising, Inc. v. City of 
Boulder,27 in which the Colorado Supreme Court con-
cluded that an ordinance that prohibited banner towing 
was preempted, noting that the FAA not only had “con-
trol over the general activities of aircraft in flight,” but 
it also “exercises pervasive control over the specific act 
of banner towing.”28 Applying the same logic, it seems 
likely that a court also would find local regulation of 
activities conducted in-flight by UAVs to be impermis-
sible, based on both the general scope of FAA authority 
and its current and mandated future oversight thereof.29

Other courts likewise have found the preemptive 
effects of the Federal Aviation Act of 1958 to have con-
siderable breadth.30 For example, a town’s efforts to 
regulate parachute jump sites, insurance, and other 
elements of skydiving operations were invalidated 
by a federal district court based on the doctrine of 
implied preemption. The court specifically noted “that 
the FAA views its authority as pervasive in the realm 
of parachute jumping.”31 Similarly, a local ordinance 
that limited the frequency of commercial operations at 
the town’s airport—specifically targeted at an opera-
tor of warbird rides—was ruled to be preempted by 
another federal district court.32 Additionally, the U.S. 

Court of Appeals for the Tenth Circuit recently held 
that New Mexico could not require an airline to com-
ply with the state’s alcoholic beverage regulatory 
scheme in order to serve alcohol in-flight, based on 
the Federal Aviation Act of 1958.33

Conclusion
Given that (1) surveillance operations of the kind 

that Idaho, Oregon, and Texas purport to regulate are 
specifically regulated already by the FAA for manned 
aircraft, (2) courts have given an expansive interpre-
tation to the FAA’s authority under the doctrine of 
implied preemption, and (3) the FAA has been man-
dated to further regulate operations by UAVs and has 
issued guidance thereto, the newly adopted statutes 
would appear to be vulnerable to a challenge predi-
cated on the Federal Aviation Act of 1958. In court, a 
challenge to state restrictions on the use of UAVs by 
private citizens likely would be premised on multiple 
grounds—e.g., also including a First Amendment-
based challenge. But implied preemption perhaps 
could provide the simplest avenue by which a court 
could find such laws to be unenforceable.34
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